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Justice James C. Nel son delivered the Opinion of the Court.

This is an appeal by Robert J. Blackwell, Intervenor/Defendant/ Appellant, from
the District Court's Decenber 18, 1996 Findi ngs of Fact and Concl usi ons of Law and
Order and fromits Decenber 24, 1996 Judgnent in favor of Nancy Lurie,
Plaintiff/Respondent, on her conplaint for claimand delivery and conversi on which
she

filed against the Sheriff of Gallatin County and his deputy. W reverse and renand
for
further proceedings consistent with this opinion.

| ssues
Robert J. Bl ackwell raises two issues on appeal:
1. Wether the District Court erred in issuing a judgnment on the nerits of the

case.
2. \Wether the District Court erred in ruling that the property should be
ret ur ned
to Nancy Lurie because she allegedly held the property in tenancy by the entirety
with

her husband.
Since we reverse and remand on the first issue, we decline to address the

second.
Backgr ound
Because of the inportance of the procedural posture of this case to our
deci si on,

we set forth the background of this matter in sone detail.
Nancy Lurie (Nancy) is a resident of Bozeman, Gallatin County, Montana. Robert
J. Blackwell (Blackwell) is the Liquidating Trustee for the Popkin & Stern
Li qui dati ng
Trust. In Cctober 1994, judgnent was entered in favor of Blackwell and agai nst
Nancy's
husband, Ronald Lurie, in the United States Bankruptcy Court, Eastern District of
M ssouri, Eastern Division, Case No. 92-42218-293. On Novenber 9, 1994, this
judgnment was filed as a foreign judgnent in the Montana Ei ghteenth Judicial District
Court, Gallatin County, as Cause No. DV 94-770. A wit of execution was then issued
agai nst Ronald Lurie on this judgment. On Novenber 23, 1994, the Sheriff served the
wit on Nancy and took possession of certain item zed personal property (the
property)
from Nancy's residence in Bozenman. Nancy, claimng owership of the property, filed
suit against the Sheriff and his deputy (collectively referred to herein as the

Sheriff), on
May 20, 1996, as Cause No. 96-179, alleging causes of action for claimand delivery
and

for conversion
At the tinme of filing her conplaint, Nancy also filed a petition for tenporary
restraining order (TRO requesting the District Court to

i ssue a Tenporary Restraining Order preventing the Sheriff from hol ding
the Sale on said personal property May 28, 1996; that the Court issue its
Order to Show Cause setting a hearing as soon as practicable to determ ne
whether a prelimnary Injunction should be issued preventing the sale or
di sposal of said personal property pending outconme of the litigation filed
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her ei n.

Al t hough the TROis not actually included in the record before us in this appeal, it
appears froma mnute entry in the court file dated May 30, 1996, that on the date
Nancy

filed her conplaint and petition, the District Court issued the requested TRO and an
Order to Show Cause. Mreover, and again while the actual supporting docunentation
is not in the record, the May 30, 1996 mi nute entry indicates that Blackwell (though
not
a party to Nancy's suit) and the Sheriff were served with the TRO and show cause
or der
and, pursuant thereto, appeared before the District Court by counsel at a show cause
hearing on May 30, 1996.
The transcript of this proceeding indicates that the purpose of the hearing was
to
allow the Sheriff to show cause why a TRO should not remain in effect "pending a
determ nation on the nerits of who owns [the] property that is subject to the
sheriff's
sale.” In fact, at the outset of the hearing, Nancy's counsel acknow edged that her
position was that "the matter should be held in abeyance until there has been a
determ nati on of who owns this property.” Wile the court thereafter engaged counse
in a general discussion related to the effect of the underlying bankruptcy, the
subj ect
property being allegedly owned by Nancy and by her husband as tenants by the entirety
and the choice of |aw issues, no testinony or evidence was offered or received on the
nmerits of the allegations in Nancy's conplaint regardi ng her acquisition or
owner shi p of
the property. The show cause hearing closed with the Sheriff agreeing to hold the
property w thout public sale pending further proceedings, with the court ordering
further
briefs fromthe parties on their respective positions as to the issues nentioned
above, with
the court continuing the TRO and with the court refusing to entertain Blackwell's
objection to the continuance of the TRO on the basis that, since he was not a party,
he
| acked standing to object.
On June 13, 1996, the Sheriff filed his answer to Nancy's conpl ai nt pl eading
i nsufficient know edge, and therefore a denial, as to her substantive factua
al | egati ons
concerning her acquisition and ownership of the property and her |egal concl usions
and
seeki ng gui dance fromthe court as to how to di spose of the property. On July 9,
1996,

Bl ackwel | filed his notion to intervene to which was attached his proposed answer and
his objection to the TRO or prelimnary injunction. At the sane tine he also filed a
supporting brief on the matter of intervention. On July 12, 1996, Nancy filed her
response to Blackwell's notion to intervene. 1In this response she agreed that
Bl ackwel |
should be allowed to intervene. Additionally, she offered comment on Bl ackwell's
proposed answer, noting that since he had stated in this docunent that he was w thout
sufficient information to admt or deny Nancy's verified clainms as to her
acqui sition and
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ownership of the property, there were no facts before the court to rebut her
al | egati ons
in that respect. Nancy concluded her response with a request that the court grant
her the
relief which she requested in her brief filed that sane date in accordance with the
court's
direction at the May 30, 1996 show cause heari ng.
In this brief, Nancy set out her |egal position on the issues discussed at the

hearing-- i.e., the nature of her ownership interest in the property and whether the
property could be | evied upon to satisfy the judgnent against her husband. Nancy
ar gued

that the property was acquired by her and her husband as tenants by the entirety in
M ssouri, that renoval of the property to Montana did not change the nature of that
owner shi p, and that the property was not subject to execution. Consistent with her
comment on Bl ackwel|'s proposed answer, Nancy took the position in her brief that
si nce
the Sheriff's answer had pled insufficient information to admt or deny her verified
and
sworn clainms as to her acquisition and ownership of the property that her factua
al | egations and | egal conclusions were, therefore "undi sputed and uncontroverted" and
that she was entitled to the return of the property. She concluded her brief with a
request
that the court allow oral argunent in support of her position.
On August 21, 1996, the court granted Blackwell's notion to intervene and al so
granted him 20 days to further plead and to file a response brief regarding the

I ssues
raised at the May 30, 1996 show cause hearing. On Septenber 10, 1996, Bl ackwel |
filed
his brief in opposition to Nancy's conplaint and petition for TRO In that docunent,
Bl ackwel | addressed the issues discussed at the May 30, 1996 hearing, attaching
vari ous
copi es of the underlying bankruptcy proceedings. Specifically, Blackwell argued
that the

property was governed by Montana | aw, that Montana did not recogni ze tenancy by the
entirety and that the Montana Uni form Enforcenent of Foreign Judgnents Act did not
mandat e recognition of every foreign statute. Blackwell concluded that Nancy's | egal
position was not supported and that the TRO was not properly issued and should be
di ssol ved. Blackwell's brief was supplenmented three days |ater, on Septenber 13,
1996,
with certified copies of the bankruptcy docunents that he had attached to his
Sept enber
10, 1996 brief.
On Septenber 17, 1996, Nancy filed her reply brief declining to analyze
Bl ackwel | "s argunents, noting that in her opening brief she had requested that she be
allowed to present oral argunent in support of her position and to comment on the
matters contained in Blackwell's filings, and, again, observing that "[t]he only

facts
before the Court are those contained in the Verified Conplaint filed herein and in
t he
affidavits by Plaintiff." Nancy also reiterated her position that since she clained
ownership of the property as a tenant by the entirety, the property was not subject
to
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execution sal e.

On Decenber 18, 1996, the District Court entered its Findings of Fact and
Concl usi ons of Law and Order. The court noted that the "Defendants"” (it is not clear
whet her this reference is sinply to the Sheriff or to the Sheriff and Bl ackwel |)
pl eaded
insufficient information to admt or deny Nancy's sworn allegations and therefore
deni ed
the same but had not filed any affidavits to contradi ct her pleadings. The court
acknow edged the parties' briefs and that no testinony had been taken. The court
t hen
went on to find, anong other things, as "undi sputed" facts that many itens of the
property in question were acquired by Nancy and her husband while domciled in
M ssouri, that many itens of such property were acquired with separate funds of
Nancy,

t hat when Nancy noved to Montana she brought with her from M ssouri the property
sei zed by the Sheriff, and that sonme of the property seized by the Sheriff had
previously
been given to Nancyps sons. After discussing various |egal authorities, the court

concl uded that based on the "undisputeg;u?;cts and Bl ackwel|'s and the Sheriff's
to "disprove" Nancy's assertions in herfsgiﬁ;?ed conpl ai nt regardi ng her acquisition
the property, the |aw supported a ruIingO{n her favor. The court then quashed the
of execution, enjoined the Sheriff fronygéﬁding the execution sale and ordered the
return

of all property seized by the Sheriff to Nancy without liability for storage costs.
On Decenber 23, 1996, Bl ackwell noved for rescission or a stay of the court's
order arguing that the court had exceeded its authority by ruling on the nerits of

Nancy's
conpl ai nt when the only notion and i ssue before the court involved a request by Nancy
for an injunction preventing sale of the property pending trial. The follow ng day,
Decenber 24, 1996, the court entered judgnent in favor of Nancy in accordance wth
its

Fi ndi ngs, Concl usions and Order w thout addressing Blackwell's notion for rescission
or stay. This appeal followed.
Di scussi on
Whet her the District Court erred in issuing a judgnent on the nerits of the
case.

Bl ackwel | argues on appeal that the District Court manifestly exceeded its
aut hority
in issuing its Decenber 18, 1996 Fi ndi ngs of Fact and Concl usions of Law and O der
and its Decenber 24, 1996 Judgnent disposing of Nancy's conplaint on the nerits when
the only notion or application pending before the court was her request for a
prelimnary
i njunction prohibiting the Sheriff fromselling the property pending trial on the
al | egati ons
in her conplaint. Blackwell maintains that a trial court can reach the ultinate
I ssues in
a case by only one of two nethods--a notion for summary judgnment or a notion for
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j udgnent on the pleadings, neither of which was filed by Nancy; or by a trial on the
merits, which was not had in the case at bar.
Nancy contends that the trial court did not err in reaching the nerits because
t he
court's decision was based on the sworn facts set out in her verified conplaint and
affidavit which were uncontroverted by the Sheriff or Blackwell and were, therefore,

"undi sputed.” Nancy maintains that "[i]n essence, the Court was presented with an
agreed case and entered its order in accordance with the agreed upon facts." W
di sagree.

At the outset, we observe that, with the qualifications previously nentioned,
t he
only substantive docunents in the District Court file are the pleadings, Nancy's
petition
for TRO and supporting affidavit, the various briefs discussed above, the courtps
deci si on

and judgment from which this appeal is taken and Bl ackwel | ps objections thereto. No
notion for summary judgnment or notion for judgment on the pleadings was filed by
Nancy, no di scovery was conducted by either party, and there has never been an
evidentiary hearing or trial on the matter of Nancy's acquisition and ownership of
t he
property.
Nancy and the court take the position that the sworn allegations in her
conpl ai nt
and affidavit as to her acquisition and ownership of the property were undi sputed and
uncontroverted by either Blackwell or the Sheriff and that, therefore, the court
properly
di sposed of the case on the nmerits. Unfortunately, the latter erroneous concl usion
fl ows
fromthe fornmer m staken premse. As to the substantive allegations in Nancy's
conpl ai nt that she owned the property with her husband as tenants by the entirety
havi ng
acquired the property in Mssouri and that she acquired many itens of the property
with
her separate funds, both the Sheriff and Bl ackwel| pleaded that they were w t hout
sufficient information to admt or deny such allegations and that, therefore, they
deni ed
the sanme. Moreover, in his answer at paragraph | X, Blackwell additionally asserted
t hat
he deni ed each and every allegation in Nancy's conplaint not specifically adnmitted.
Under Rule 8(b), MR Cv.P., the |legal effect of pleading insufficient
i nformati on
to admit or deny an asserted claimis a denial of the avernment. Accordingly,
Nancy's and
the court's conclusions that Nancyps clainms as to her acquisition and ownership of
t he
property were undi sputed and uncontroverted were erroneous as a natter of law. The
Sheriff effectively denied such allegations in his answer and Bl ackwel | deni ed such
al l egations both effectively and unequivocally in his. Nancy's clains in this
regard were
bot h di sputed and controverted, and w thout further devel opnent of the factual basis
for
her allegations as to her acquisition and ownership of the property by discovery, by
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trial
or by a properly noticed and supported notion for summary judgnent, the court was in
no position to rule on the nerits of these issues. Contrary to Nancy's argunent,
this case
was not submitted to the court on agreed facts. |Indeed, her factual allegations as
to her
acqui sition and ownership were very nuch di sputed having been placed at issue by the
Sheriff's and Bl ackwel |'s answers.
Moreover, it is clear fromNancy's petition for TRO and fromthe statenents of
counsel at the show cause hearing, that the only matter at issue there was whether
t he
Sheriff should be enjoined fromselling the property at execution sale pending
resol ution
of the issue of the ownership of the property. This purpose was effectively
acconpl i shed
when the Sheriff agreed not to dispose of the property pending further order of the
court
and when the court continued the injunctive relief initially granted via the TRO
Regar dl ess of what facts concerning Nancy's acquisition and ownership of the property
were at issue and regardless of the | egal questions raised by the court and briefed

by

counsel concerning the effect of the underlying bankruptcy proceedi ngs, choice of
l aw,

and ownership by tenancy by the entirety, the only matter properly before the court
was

Nancy's request for prelimnary injunctive relief.
I n Knudson v. MDunn (1995), 271 Mont. 61, 894 P.2d 295, we held that it is
not the province of the district court to determine in proceedings for tenporary or
prelimnary injunctive relief matters that nmay arise during the trial on the
nerits.
Duri ng a show cause hearing on a prelimnary injunction, the district court
shoul d restrict itself to determ ning whether the applicant has nade a
sufficient case to warrant preserving a right in status quo until a trial on the
nerits can be had.

Knudson, 894 P.2d at 298 (citing Porter v. K & S. Partnership (1981), 192 Mont. 175,
183, 627 P.2d 836, 840). In Porter, we stated:
In granting tenporary relief by injunction, courts of equity should in no
manner anticipate the ultimte determ nation of the questions of right
i nvol ved. Rather, the court should decide nerely whether a sufficient case
has been made out to warrant the preservation of the property or rights in
status quo until trial, without expressing a final opinion as to such rights.
Fi ndi ngs and conclusions directed toward the resolution of the ultimate
i ssues are properly reserved for final trial on the nmerits.

Porter, 627 P.2d at 840.
Simlarly, in the case at bar, we hold that, as a matter of law, the District
Court
erred by goi ng beyond the petition and natter before it--i.e., that of preserving
t he status
quo and preventing the execution sale of the property via prelimnary injunctive
proceedi ngs--and by, instead, anticipating the ultimte issues to be resolved at
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trial and
by disposing of the case on the nmerits. In doing so, the court negated Nancyps
bur den
of proving her allegations concerning acquisition and ownership by a preponderance of
the evidence, and, w thout notice, effectively precluded discovery, deprived
Bl ackwel |
and the Sheriff of their opportunity to disprove Nancy's allegations concerning her
acqui sition and ownership of the property and, thus, denied their right to
procedural due
process in violation of Article Il, Section 17 of Modntana's Constitution.
The District Court's Decenber 18, 1996 Findi ngs of Fact and Concl usions of Law
and Order and its Decenber 24, 1996, Judgnent are reversed and this case is renmanded
for further proceedings consistent with this opinion.

/'Sl JAMES C. NELSON

We Concur:

IS J. A TURNAGE

/'Sl KARLA M GRAY
/'S TERRY N. TRI EVEI LER
/'Sl WLLIAM E. HUNT, SR
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